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Have you considered alternatives first?

 Family/Community Supports

 Social Security Representative Payee (Supplemental 
Security Income and Social Security Disability Insurance)

 Durable Power of Attorney

 Healthcare Power of Attorney

 Advance Instruction for Mental Health Treatment

 Special Needs Trust

 Consult with an attorney for legal advice about options



Principles of Guardianship

 Guardianship should be used only as a last resort and only when less 
intrusive alternatives are not appropriate.

 Guardianship should give an individual a fuller capacity for exercising 
his or her rights.

 Guardianship should seek to preserve opportunities  for the individual 
to exercise rights that are consistent with his or her abilities.

 Guardianship should be tailored to meet the needs of each individual.

 Guardianship should periodically be reviewed. Limited guardianship 
and restoration of competence should be considered.



Principles for the Person Involved

 The person under guardianship should be involved in all decision 
making consistent with his or her capabilities.

 The person under guardianship has the right to petition the court for 
periodic review and for restoration of competency.

 The person under guardianship should be allowed to exercise those 
rights consistent with his or her capabilities.

 The person under guardianship is entitled to be represented by an 
attorney and/or guardian ad litem (clerk appointed attorney).



What is a Guardian’s Role?

 A guardian is a surrogate decision maker and advocate for an 
individual (the ward) who has been adjudicated incompetent.

 The guardian must allow the ward to participate as much as possible 
in the decisions affecting him or her.

 The guardian is required to preserve the opportunity for the ward to 
exercise the rights that are within his or her comprehension and 
judgment, allowing for the same possibility of error as a person who is 
not incompetent.

 The guardian must advocate for the ward and protect the ward’s right 
to make his or her own choices.



Guardian’s Role Cont.

 The guardian should support the ward in developing the necessary 
skills for assuming responsibility in their decision making.

 The guardian is responsible for making decisions that ensure the 
health and well-being of the ward.

 If the ward is incapable of making decisions for him or herself, the 
guardian should make decisions based on the expressed wishes of the 
ward or what the ward would decide if he or she was capable of 
making decisions.

 The guardian should make decisions based on the ward’s value 
system, wishes, and needs AND always in the ward’s best interest.



How do I initiate an Incompetency Proceeding?

 File a verified petition before the clerk. See form AOC-SP-200. 
N.C.G.S. § 35A-1105-1106. ANYONE can file the petition.

 Filing fee is $120.00 or can be waived in cases of respondent’s 
indigence. N.C.G.S. § 35A-1116.

 Respondent (person alleged to be incompetent) must be personally 
served by Sheriff at least 10 days before the hearing. Sheriff’s service 
fee is $30.00 unless costs are waived. N.C.G.S. § 35A-1109.

 Petitioner (person filing and alleging incompetence) must serve all 
next of kin and any one else the clerk may designate by regular first 
class mail within 5 days of filing the petition.  N.C.G.S. § 35A-1109.



Where do I file a Petition?

 Venue shall be in the county in which the respondent resides or is 
domiciled or is an inpatient in a treatment facility. 

 If the county of residence or domicile cannot be determined, venue 
shall be in the county where the respondent is present. N.C.G.S. §
35A-1103(b).

 Jurisdiction – Petitioner must allege NC is the proper state for filing by 
alleging that NC is the home state, significant connection state, or 
“other” state. N.C.G.S. § 35B-17.



Can I file a petition before my child turns 18?

 Definitions:
 Incompetent adult - An adult or emancipated minor who lacks sufficient 

capacity to manage the adult’s own affairs or to make or communicate 
important decisions concerning the adult’s person, family or property 
whether the lack of capacity is due to mental illness, mental retardation, 
epilepsy, cerebral palsy, autism, inebriety, senility, disease, injury, or 
similar cause or condition. N.C.G.S. § 35A-1101(7).

 Incompetent child - A minor who is at least 17 ½ years of age and who, 
other than by reason of minority, lacks sufficient capacity to make or 
communicate important decisions concerning the child's person, family, or 
property whether the lack of capacity is due to mental illness, mental 
retardation, epilepsy, cerebral palsy, autism, inebriety, disease, injury, or 
similar cause or condition.  N.C.G.S. § 35A-1101(8)



Interim Guardianship

 At the time of or subsequent to the filing of a petition, the petitioner may also file a 
verified motion with the clerk seeking the appointment of an interim guardian. 

 Motion must set forth facts tending to show: 

(1) there is reasonable cause to believe that the respondent is incompetent, and 

(2) One or both of the following: 
a. That the respondent is in a condition that constitutes or reasonably appears to constitute 

an imminent or foreseeable risk of harm to his physical well-being and that requires 
immediate intervention;

b. That there is or reasonably appears to be an imminent or foreseeable risk of harm to the 
respondent's estate that requires immediate intervention in order to protect the 
respondent's interest, and 

(3) That the respondent needs an interim guardian to be appointed immediately to 
intervene on his behalf prior to the adjudication hearing.



Interim Guardianship Cont.

 The hearing shall be held as soon as possible but no later than 15 days 
after the motion has been served on the respondent.

 The clerk's order appointing an interim guardian shall include specific 
findings of fact to support the clerk's conclusions, and shall set forth 
the interim guardian's powers and duties. Such powers and duties are 
limited to meet the conditions necessitating the appointment of an 
interim guardian. 



Interim Guardianship Cont.

 Terminates on the earliest of the following: the date specified in the 
order; 45 days after entry of the order (unless, for good cause, 
extended up to 45 additional days); when guardian(s) are appointed 
following an adjudication; or when the petition is dismissed by the 
court. 

 Interim guardians of estate and interim general guardians shall post a 
bond and shall render an account as directed by the clerk. 

 When a motion for appointment of an interim guardian has been 
made, the petitioner may voluntarily dismiss the petition for 
adjudication of incompetence only prior to the hearing on the motion 
for appointment of an interim guardian.



Guardian Ad Litem – N.C.G.S. §35A-1107 

 The respondent is entitled to be represented by counsel of his own 
choice or by an appointed guardian ad litem. Upon filing of the 
petition, an attorney shall be appointed as guardian ad litem to 
represent the respondent unless the respondent retains his own 
counsel, in which event the guardian ad litem may be discharged.

 An attorney appointed as a guardian ad litem shall represent the 
respondent until the petition is dismissed or until a guardian is 
appointed.

 After being appointed, the guardian ad litem shall personally visit the 
respondent as soon as possible and shall make every reasonable effort 
to determine the respondent's wishes regarding the incompetency 
proceeding and any proposed guardianship. 



Guardian Ad Litem Cont.

 The guardian ad litem presents to the clerk the respondent's express 
wishes at all relevant stages of the proceedings. 

 The guardian ad litem also may make recommendations to the clerk 
concerning the respondent's best interests if those interests differ 
from the respondent's express wishes. 

 In appropriate cases, the guardian ad litem shall consider the 
possibility of a limited guardianship and shall make recommendations 
to the clerk concerning the rights, powers, and privileges that the 
respondent should retain under a limited guardianship.



Right to a Jury Trial – N.C.G.S. §35A-1110 

 The respondent has a right, upon request by him, his counsel, or his 
guardian ad litem, to trial by jury. The Clerk proceeds over the jury 
trial.

 Failure to request a trial by jury shall constitute a waiver of the right. 

 The clerk may nevertheless require trial by jury in accordance with 
G.S. 1A-1, Rule 39(b), Rules of Civil Procedure, by entering an order 
for trial by jury on his own motion. 

 The jury shall be composed of 12 persons chosen from the county's 
jury list in accordance with the provisions of Chapter 9 of the General 
Statutes.

 A ward also has a right to request a jury trial for a petition for 
restoration of competence. N.C.G.S. § 1130(c).



Who is the Judge?

Jurisdiction:
 The Clerk of Court has original and exclusive 

jurisdiction in incompetency and guardianship 
estate matters.  This includes the determination 
of competence, the appointment of 
guardians(s), the restoration of competence, 
and ANY matter pertaining to the guardianship. 
G.S. §35A-1103. Jurisdiction; venue. 



Hearing on Petition – N.C.G.S. §35A-1112

 A hearing is scheduled approximately one month from the filing of the 
petition. The Clerk will issue a notice of hearing setting the date, place and 
time of the hearing.

 The petitioner and the respondent are entitled to present testimony and 
documentary evidence, to subpoena witnesses and the production of 
documents, and to examine and cross-examine witnesses.

 The clerk shall dismiss the proceeding if the finder of fact, whether the clerk 
or a jury, does not find the respondent to be incompetent.

 The petitioner must prove by clear, cogent and convincing evidence that the 
respondent lacks the capacity to make and communicate decision or to 
manage his or her affairs. The clerk may include in the order findings on the 
nature and extent of the ward's incompetence.



Multidisciplinary Evaluation – N.C.G.S. §35A-1111 

 To assist in determining the nature and extent of a respondent's 
disability, or to assist in developing an appropriate guardianship plan, 
the clerk, on his own motion or the motion of any party, may order 
that a multidisciplinary evaluation of the respondent be performed. A 
request shall be made in writing and filed with the clerk within 10 
days after service of the petition on the respondent.

 The evaluation is provided to the petitioner and the counsel or 
guardian ad litem for the respondent. 

 The evaluation shall not be a public record and shall not be released 
except by order of the clerk.



Multidisciplinary Evaluation Cont.

 The clerk may order that the respondent attend a multidisciplinary 
evaluation for the purpose of being evaluated. 

 The multidisciplinary evaluation may be considered at the hearing for 
adjudication of incompetence, the hearing for appointment of a 
guardian, or both.



Appointment of a Guardian

 Following an adjudication of incompetence, the clerk shall either appoint a 
guardian or, for good cause shown, transfer the proceeding for the 
appointment of a guardian to another county.

 Priority of appointment: an individual recommended under a will; an 
individual; a corporation; or a disinterested public agent. No public agent 
shall be appointed guardian until diligent efforts have been made to find an 
appropriate individual or corporation to serve as guardian, but in every 
instance the clerk shall base the appointment of a guardian or guardians on 
the best interest of the ward. N.C.G.S. § 35A-1214.

 The applicant may submit to the clerk the name or names of potential 
guardians, and the clerk may consider the recommendations of the next of kin 
or other persons. N.C.G.S. § 35A-1213(a).



Types of Guardians

 Guardian of Person

 Limited Guardian of Person (rights are retained by ward)

 Guardian of Estate

 Limited Guardian of Estate (rights are retained by ward)

 General Guardian (Guardian of Person and Guardian of 
Estate combined)

 Limited General Guardian (rights are retained by ward)



Follow Up Proceedings

 Modification of Guardianship:
 Add or remove right(s) of ward

 Change or remove guardian

 Add guardian of estate 

Resignation of guardian

Restoration of competence

Review hearing

Transfers to another state pursuant to N.C.G.S. § 35B



N.C.G.S. §35B-30 and 31 - Transfers

 File petitions to transfer OUT of NC in the existing estate file.  File petitions to 
transfer into NC in a new estate file (appropriate filing fees apply).

 File a petition to transfer in the originating state and serve all original parties.

 If the petition requests the transfer out of NC, then a hearing would take place 
upon party motion or on the clerk’s own motion.  The clerk can opt to act 
summarily without a hearing if no motion is filed.

 A provisional order of transfer is entered if the ward is physically present or 
expected to move and has significant connections to the other state.

 If an objection is raised, person objecting must establish that the transfer is 
contrary to the interests of the ward.

 A guardian of person should demonstrate a reasonable plan of care and reason to 
believe the other state will accept the transfer.  



N.C.G.S. §35B – Transfers Cont.

 Once the provisional order of transfer is granted, the petitioner will file a 
petition to transfer in the other state and attach a certified copy of the 
provisional transfer order.

 The other state would then enter a provisional order accepting the transfer.

 Before a final transfer order is entered, a final account should be filed and 
approved in cases with guardians of estate and general guardians.

 NC has jurisdiction to act until a final order of transfer is entered.

 If NC accepts a transfer, NC must recognize the order from the other state.  
Within 90 days a review or status hearing will take place to determine if the 
guardianship needs to be modified to comply with NC law and to go over the 
oath and bonding requirements.  



N.C.G.S. §35B-36 through 38
Registration & Recognition of Orders From Other States

 File certified copies of order, letters and bond (if applicable) in NC

 Court files this as a foreign judgment in a new estates file 
(appropriate filing fee applies)

 Facilitates enforcement of out of state guardianship orders unless an 
action is prohibited by NC law



FORMS 
http://www.nccourts.org/Forms/FormSearch.asp

 AOC-SP-200 Petition for Adjudication of Incompetence and Application for 
Appointment of Guardian; Motion for Appointment of Interim 
Guardian

 AOC-SP-201  Notice of Hearing/Order Appointing Guardian ad Litem

 AOC-SP-207  Certificate of Service (Incompetence Proceeding)

 AOC-SP-208  Guardianship Capacity Questionnaire

 AOC-SP-850  Responsibilities of Guardians in North Carolina

 AOC-SP-202  Order on Petition for Adjudication of Incompetence

 AOC-E-406   Order on Application for Appointment of Guardian

 AOC-E-415   Motion in the Cause to Modify Guardianship

 AOC-E-214   Certificate of Service  
(Motion in the Cause to Modify Guardianship)
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